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be optional with one party to say what part of the truth shall be made known, 
and what part kept from the court"? The court finds support for its order 
in the cases that sustain the right of a court to compel the exposure of the 
person for a physical examination (See the opinion for a practically com- 
plete list of such cases as well as of those which deny the right; see, also, 

1 Mich. Law Rev. 193, 277, where the subject is exhaustively considered, and 

2 Id. 321, 477; 3 Id. 160; 4 Id. 71 for notes), and it disposes of the case of 
Union Pacific Railroad Company v. Botsford, 141 U. S. 250, 11 Sup. Ct. Rep. 
1000, in which a majority of the court held that a physical examination of a 
party could not be coerced, on the ground that such coercion would be equiva- 
lent to an assault without lawful authority, by saying that while the Botsford 
case is an authority, it is only so as to a living person. 

While it is quite apparent that the object of the court was by its order 
to promote the ends of justice, and while it is probable that its efforts will 
result in material aid to the court of law in finding out the truth, the practice 
followed is undoubtedly subject to criticism, if, as one would gather from the 
opinion, the bill was not filed 1 for discovery, or the suit launched for that 
purpose, and the suit was retained simply for the purpose of granting the 
application for the order of exhumation. H. B. H. 



The Consolidation of Municipal Corporations and the Federal 
Constitution. — Matters arising out of the annexation of smaller municipal 
corporations to larger adjoining ones have given rise to considerable litiga- 
tion. But in most of the cases federal or constitutional questions have not 
been involved. The consolidation of the cities of Pittsburgh and Allegheny 
in June, 1906, has recently been before the Supreme Court of the United States 
in the case of Hunter v. Pittsburgh (1907), 28 Sup. Ct. Rep. 40. The General 
Assembly of Pennsylvania, in extraordinary session, passed an act relating to 
the union of contiguous cities by the annexation of the smaller to the larger. 
It provides that, after a petition has been filed in the court of quarter sessions, 
and a hearing had upon it, the court shall order an election if the petition and 
the proceedings come within the requirements of the act. At the election a 
majority of the votes cast in both cities determines whether or not the court 
shall enter a decree consolidating the lesser with the greater. Following this 
procedure an election was held in Pittsburgh and Allegheny. A majority of 
all the votes were in favor of the union, but the majority in the smaller city 
were opposed. The reasons for this opposition lay in the increased burden of 
taxation which must surely follow, without any apparent benefit to Allegheny 
or its citizens. Successive appeals were taken from the decree of the court 
of quarter sessions directing the consolidation, and finally the case was carried, 
on writ of error, to the Supreme Court of the United States. 

Under consolidations of this character serious questions often arise 
regarding the title to lands or other municipal property, the burden of debts 
or other obligations, the right to outstanding claims and the rights of citizen- 
ship. The Pennsylvania act carefully provided for these matters, and left, 
for the consideration of the courts, the bare question of the state's control 
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over its municipal corporations, and their rights under the state or Federal 
Constitution. That the state, in the absence of constitutional restrictions, 
has complete control over its municipalities cannot be questioned. Thus the 
Supreme Court of Pennsylvania, when the principal case was before it, In re 
City of Pittsburgh (1907), — Pa. — , 66 Atl. Rep. 348, held that the matter 
was one of legislative discretion and the courts could not interfere, for the 
act did not violate the state constitution as local or- special legislation, 
although Pittsburgh and Allegheny were the only two cities to which it could 
apply, nor was it in conflict with the Federal Constitution in the mode of 
election prescribed. 

In their assignment of errors before the Supreme Court of the United 
States, the plaintiffs, of which the city of Allegheny was one, raised two 
points under the Federal Constitution : first, that the act in question impaired 
the obligation of contract between the citizens, taxpayers and voters of 
Allegheny and the municipality ; second, that it deprived both the city and its 
citizens of their property without due process of law. The first was summarily 
overruled on the ground that no such contract could exist. Also, at the outset, 
the court, speaking through Mr. Justice Moody, denied that it had anything 
to do "with the policy, wisdom, justice, or fairness of the act under consider- 
tion," those being questions for the legislature; nor "with the interpretation 
of the constitution of the state and the conformity of the enactment of the 
assembly to that constitution," those being questions for the courts of the 
state. The Federal Constitution, the very nature of the Supreme Court, and 
numerous decisions forbid any other view. It would appear, then, that the 
legislature, in its discretion, may act toward its municipal corporations and 
their citizens with any degree of oppression or injustice, provided only its 
enactments are not in direct conflict with the state or Federal Constitution. 

The exact question presented by the remaining assignment of error had 
not been passed upon by the court before. It was contended, on behalf of the 
city and its citizens, that the method of voting required by the act allowed the 
voters of the more populous city to overpower the voters of the smaller, 
forcing the consolidation upon them against their will, and so depriving them 
of property without due process of law. In the course of its decisions the 
Supreme Court has laid down certain definite principles as to municipal 
corporations, their rights and contracts, their citizens, and their relation to 
the state. The municipality is a portion of the governmental power of the 
state creating it. It is simply a political subdivision, existing through the 
exercise of legislative powers, and subject entirely to legislative control. 
"The city is the creature of the state." United States v. Baltimore & Ohio 
R. Co., 17 Wall. 322, 329; Worcester v. Worcester Consol. St. R. Co., 196 U. 
S. 539- The powers, rights, charters, franchises, and privileges granted it are 
held at the will of the legislature. A state law which provides for the payment 
of a penalty to a county may be repealed, and the county has acquired no sepa- 
rate or private interest of which it is deprived. Washington County v. Baltimore 
& Ohio R. Co., 3 How. 534. The state may force its corporations to refund 
taxes or to pay claims against it which are unenforceable at law. Tippecanoe 
County v. Lucas, 93 U. S. 108; New Orleans v. Clark, 95 U. S. 644. Being 
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but a public instrumentality, instituted for the administrative purposes of the 
state, neither its charters, nor any act of the legislature, exempting its public 
property from taxation, constitute a contract. The legislation may be repealed 
and the property taxed. Covington v. Kentucky, 173 U. S. 231. Part of one 
county may be taken and annexed to another. Comm'rs of Laramie County 
v. Comm'rs of Albany County, 92 U. S. 307. Similarly portions of one or 
more school districts may be taken and incorporated in another, and there is 
no deprivation of property without due process of law. There is no contract 
with the state under which the property is held. Atfy Gen. ex rel. Kies v. 
Lowery, 199 U. S. 233. One or more towns may be legislated out of exist- 
ence, or five towns may be organized into a single corporation. The question 
of their territories and boundaries is one peculiarly within the domain of 
state control and beyond federal control. Mount Pleasant v. Beckwith, 100 
U. S. 514; Williams v. Eggleston, 170 U. S. 304; Forsyth v. Hammond, 166 
U. S. 506, 518. The legislature may annex agricultural lands to a city, making 
them bear the increased burden of purely municipal taxes, for the state has 
the power to determine what portions of her territory shall be within the 
limits of a city and can prescribe the rate of taxation. "How thickly or how 
sparsely the territory within a city must be settled is one of the matters 
within the legislative discretion." Nor is a party deprived of his property 
without due process of law because increased taxes work hardship or impose 
unequal burdens in individual cases. Kelly v. Pittsburgh, 104 U. S. 78; 
Forsyth v. Hammond, 166 U. S. 506; Davidson v. New Orleans, 96 U. S. 97. 
But while the legislature can alter or destroy its corporations at will, yet if 
the corporation has entered into contracts, as, for example, issued bonds or 
incurred other indebtedness, legislation cannot be used to defeat contracts 
already entered into. Mobile v. Watson, 116 U. S. 289; Shapleigh v. San 
Angelo, 167 U. S. 646 ; Graham v. Folsom, 200 U. S. 248. With this limitation 
it would appear that the legislature has almost unlimited power under the 
Federal Constitution. In view of the complete control it thus has over all 
the property of the municipality, and even over its rights and obligations, it 
is difficult to see how the general assembly, under a general law, could deprive 
the citizens of Allegheny of property without due process of law in the 
manner prohibited by the Constitution. It is through the municipality that 
they must claim most of their rights. 

But the property owned by the city is of two kinds. There is a well 
recognized distinction between property owned by the corporation in its 
governmental capacity as an administrative agent of the state, and that owned 
in its proprietary capacity for private benefit or for its own use. The legisla- 
ture has not the same broad powers of control over the latter. The corpora- 
tion, in respect to it, stands in the same position as a private corporation or 
an individual, and is protected in the same way. Patterson v. Society, etc., 
24 N. J. L. 385; Mount Hope Cemetery v. Boston, 158 Mass. 509; Detroit v. 
Detroit & H. PI. Road Co., 43 Mich. 140; Montpelier v. East Montpelier, 29 
Vt. 12. This distinction has never been directly before the Supreme Court, 
and unfortunately it was not presented by the record in the principal case. 
A recital of the facts to the effect that Pittsburgh intended to expend large 
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sums in purchasing a water plant and constructing a lighting plant, while 
Allegheny had already established its system of lighting and water supply, 
was all that appeared. But the court has recognized the existence of the 
distinction in several decisions. Tippecanoe County v. Lucas, 93 U. S. 108, 
115; New Orleans v. New Orleans Water Works Co., 142 U. S. 79, 91; 
Covington v. Kentucky, 173 U. S. 231, 240. Mr. Justice Matthews, for the 
court, in Railroad Co. v. Ellerman, 105 U. S. 166, 172, says : "Whatever 
powers the municipal body rightfully enjoys over the subject [wharves and 
levees] is derived from the legislature. They are merely administrative, and 
may be revoked at any time, not touching, of course, any property of the city 
actually acquired in the course of administration." And Mr. Justice 
Peckham, in Worcester v. Worcester Consol. St. R. Co., 196 U. S. 539, 551, 
says : "In general it may be conceded that it can own private property, not 
of a public or governmental nature, and that such property may be entitled, 
as it is said, 'to constitutional protection.' Property which is held by these 
corporations upon conditions or terms contained in a grant and for a special 
use, may not be diverted by the legislature." The distinction was also recog- 
nized in the Dartmouth College Case, but whether legislation which destroys 
a municipality and annexes it to another offends against the Federal Consti- 
tution with regard to this class of property remains, as yet, undecided by the 
Supreme Court. F. B. F. 



The Scalper in Law and in Equity. — By virtue of the very recenf 
decree of the Supreme Court in the suit of Marcus K. Bitterman et al. v. The 
Louisville and Nashville Railroad Co. (1907), 28 Sup. Ct. Rep. 91, the railroads 
appear to have won a complete victory in their fight against the scalpers. 

Ordinary railroad tickets, issued without restrictions or limitations, have 
generally been held transferable and any holder entitled to transportation 
thereon. Sleeper v. Railroad Co., 100 Pa. St. 259; Carsten v. Railroad Co., 44 
Minn. 454, 47 N. W. 49; Nichols v. Railroad Co., 23 Ore. 123, 31 Pac. 296; 
Railroad v. Ing, 29 Tex. Civ. App. 398, 68 S. W. 722; Gleason v. Willamette 
Valley, 71 Fed. 712. But where the ticket itself shows that, in consideration 
of a reduced rate of fare, it is expressly agreed that it shall not be transfer- 
able, or shall be void in the hands of other than the first purchaser, such 
ticket is a valid contract. Railway Co. v. Frank, no Fed. 689; Post v. Rail- 
road Co., 14 Neb. no; Way v. Railroad Co., 64 la. 48; Walker v. Railroad 
Co., 15 Mo. App. 333; Drummond v. Railroad Co., 7 U. 118; Davis v. Rail- 
road Co., 107 Ga. 420 ; DangerReld v. Railroad Co., 62 Kan. 85 ; also in point, 
Mosher v. /. M. and S. R. Co., 127 U. S. 390, 32 L. Ed. 249, and Boylan v. 
Hot Springs R. Co., 132 U. S. 146, 33 L. Ed. 290. 

The railway companies, finding that their right to refuse to honor such 
tickets in the hands of transferees was largely defeated through the ingenuity 
of brokers and scalpers, sought aid of congress and the state legislatures. So 
far, congress has not acted in this matter, though urged to do so by the 
Interstate Commerce Commission in its report in 1900 and subsequent years. 
The state legislatures have quite generally enacted statutes restricting the sale 



